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U.S. Moral Rights
And the GATT

This is the second part of a fwo-part article
that began last Friday.

*Be

ITH LEGISLATIVE action to pro-

tect artists' rights heretofore

limited to VARA and a lew state

laws, creators have looked to
the American courts to recognize the doc-
trine of moral rights, Historically, however,
they have found llttie more satisfaction In the
courts than in Congress.

Consider, for example, the case of Soviet
composers Dmitri Shostakovich, Aram Kha-
chaturian and Sergei Prokofiev. The three
sought an injunction_In a New York court to
prevent music they had composed, bt wWhich
was in the public domain, from being used in
a motion picture with an antj-Soviet theme.
Simultaneously, they brought the same case
in a French court. The New York court, in
Shostakovich v. Twentieth Century Fox Fllm
Corp.,'s denied the composers any remedy.
The court questioned what standard — goed
taste, artistic worth, political beliefs, or moral
concepts — could serve as a basis for testing
the artists' moral rights. in contrast, the
French court, in Le Chant du Mond v. Soc. Fox
Europe,'! haited the exhibition of the motion
picture on the grounds that the composers’
moral rights had been violated. Despite the
fact that the music was In the public domain
and therefore no economic harm could be
shown, the court recognized that the com-
posers had sustained moral damage — a vio-
lation of their right of respect.

Author Stephen King, on the other hand,
found some satistaction in U.S. courts, but
without any expilcit recognition of his moral
rights. The court in King . Allied Vision Ltd™
enjoined film distributors from uslng Mr.
King's name in advertising and marketing the
film The Lawnmower Man, in which the defen-
dants used a two-minute scene from one of
the author’s short stories. Without denoml-
nating the plaintiff's moral rights, the court
stated:

»Even absent any presumption arising from
plaintlft's Lanham Act [citation omitted]
claim, plaintiff has pevertheless demonstrat-
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Continued from page 5, column 1

ed irreparable harm. Where, as here,
a creative work or artist. reputational
harm is inevitable and largety immea-
surable loss in profits, plaintiff's name
and reputation are inevitably diluted
by the missattribution to him of works
which he did not create. ... The law
does not permit such calculated and
deceptive practices.”®

This was a judicial recognition of
the creator's (moral) right of integrity
in the guise of a common law right.

As King exemplifies, legal discus-
sions of moral rights by U.S, courts
before 1894 were notable for their ab-
sence. An exception occurred in 1976
in Gitliam v. American Broadcasting
Co. when the creators of Monty Py-
thon's Flying Circus earned some re-
lief in a case involving the
unauthorized editing of their pro-
grams. The U.5. Court of Appeals for
the Second Circuit observed:

“American copyright law, as pres-
ently written, does not recognize mor-
al rights or provide a cause of action
for their violation, since the law seeks
to vindicate the economic, rather than
the personal, rights of authors. Never-
theless, the economic incentive for ar-
tistic and intellectual creation that
serves as the foundation for American
copyright law ... cannot be recon-
ciled with the ability of artists to ob-
tain relief for mutilation or
misrepresentation of their work to the
public on which the artists are finan-
cially dependent. [Citing cases.] Al-
though such decisions are clothed in
terms of proprietary right in one's cre-
ation, they also properly vindicate the
author's personal right to prevent the
presentation of his work to the public
in a distorted form,"?°

HE MOST important recent

decision on moral rights of

American directors and

screenwriters came jn late
1994, not from U.S. courts, but from
France. In 1988, the heirs of John Hus-
ton, director of The Asphait Jungle,
and the movie's screenwriter, the late
Ben Maddow, brought an action in the
French courts. There a court enjoined
Turner Entertainment Co. from tele-
vising a colorized version of The As-
phalt Jungle, even though Mr. Huston
had granted “all rights” to Turner's
predecessor-in-interest, MGM. The
plaintiffs cited the inalienable moral
right of creators, which override con-
tracts waiving such rights. The plain-
tiffs were initially rebuffed by the
Court ol Appeal on the basis that
French law “prohibits barring the ap-
plication of American law and setting
aside the contracts and, consequently,
compels denying the parties Huston
and Maddow any possibility of assert-
ing their moral rights.” That decision
was based on the following factors:

l. International law and orderly
commercial relations required the up-
holding of the 1986 contract between
Turner and MGM. :

2. The public interest would be
served by giving the French audience
;access 1o new technological develop-
iments like colorization.

3. Mr. Huston's moral rights, if any
‘were not .cleart

But France's highest court of appeal
in private cases, the Court of Cassa-
tion, rejected this analysis of moral
rights and ordered the case to be tried
in its entirety, to determine whether

Huston and Maddow may be consid-

ered authors for purposes of exercis-
ing moral rights in France.?? The
French high court noted that when
Tumner acquired the copyright in The
Asphalt Jungle, moral rights were not
included in Mr. Huston's grant to
MGM, Turner's predecessor-in-inter-
est, because they do not exist in U.S.
copyright law. Accordingly, the Court
of Cassation instructed the Court of
Appeal to consider the matter under
French domestic law rather than un-
der the Court of Appeal's earlier basis
for decision.

Notwithstanding the lact that the
Court of Cassation’s decision was
strongly criticized by legal scholars
when it was rendered in 1991, the
Court of Appeal, on remand in Decem-
ber 1994, found Mr. Huston and Mr.
Maddow to be co-authors and or-
dered Turner Entertainment to pay
400,000 francs ($74,000) for its broad-
cast of The Asphalt Jungle in 1988, and
French Channel 5 (La Cing), to pay
200,000 francs ($37,000). The deci-
sion was based on Article 6 ol the
French copyright statute, which
provides:

“[The] author enjoys the right to
respect for his name, his status, his
work. This right is attached to his per-
son, it is perpetual, inalienable and
imprescribable. It is transmitted after
death to the author's heirs.”?

lronically, but for the success of
France and other European nations in
exempting audiovisual works from the
GATT Agreement, this decision might
well have become the vehicle by
which the United States was required,
by international tribunal, to recognize
moral rights.

Representatives ol Turner would
undoubtedly have appealed the deci-
sion to the new World Trade Organi-
zation, the body created by the GATT
Agreement to decide such interna-
tional trade disputes.? It is not impos-
sible to imagine that the WTO, relying
on the GATT-related Agreement on
Trade-Related Aspects of Intellectual
Property (TRIPS),? would have de-
manded U.S. adherence to the moral
rights provisions contained in Article

6bis of the Berne Convention. But ba-
cause the European broadcasters and
filmmakers succeeded in excluding
audiovisual works from the scope of
GATT.?® Turner was precluded from
challenging the result in Huston be-
fore the WTO.

............ L1 7 1 TOSTTRTIREEy

HE PASSAGE of VARA final-

ly did force the courts im

the United States to consid-

er the moral rights issae
head-on. In 1994, in Carter v. Helmsley-
Spear Inc.?® moral rights, qua moral
rights, were, for the first time, ac-
knowledged to be part of US. law by a
federal district court. Congress, in en-
acting VARA, had taken the Second
Circuit's lead in Gilliam, but limited
the recognition of U.S. moral rights to
artists who create paintings, drawings,
sculpture and photographic works ex-
isting in a single copy.

Although VARA specifically recog-
nizes the visual artist's right of attri-
bution and right of integrity (as
enumerated in Article 6bis of the
Berne Convention and the domestic
law of numerous European nations}
surprisingly, and contrary to its conti-
nental precursors, VARA did not ex-
tend these rights to the creator of a
“"work made for hire %

In Certer, the plaintiffs were sculp-
tors engaged by the defendants to
“design, create and install sculpture
and other permanent installations™ in
the lobby of a building controlled by
the defendants. The agreement pro-
vided that the plaintiffs were entitleg
to "receive design credit” and to own
the copyright to the work created. Af-
ter the work created by the plaintiffs
was substantially completed, the de-
fendants sought to remove the work
Irom the building.?!

Basing its decision on VARA the
court held that the plaintiffs were en-
titled to an injunction prohibiting the
defendant-owners of the building
from “"taking any action to alter, de-
face, modify or mutilate plaintiff's
sculptures” and “denying plaintiffs
access to [the buiiding]"* in order to
assure to the plaintilfs the right to
"protect, or prevent the exploitation
or infringement of, their copyright in
the [w]ork. "3+

*®

UILDING ON VARA, Berne, the

GATT Agreement, and deci-

sions such as King and Carter,

U.S, courts may in the future
more easily recognize the existence of
moral rights. Of course, appropriate
congressional legislation, such as the
Bryant bill, would ensure this result.
The arguments made by U.S. creators
for full recognition ol moral rights
may be properly and appropriately
countered in some instances by U.5.
motion picture and TV interests. In
any event, however, the time is now
for U.5. creators to have their voices
heard — as loudly as their counter-
parts in Europe, Japan and Latin
America — for legislation that would
ensure that their artistic perscnalities
are protected as well as those of their
counterparts throughout the world.



There seems to be evidence of a
historical “conspiracy™ of silence in
the United States in the unwillingness
of Congress and the entertainment in-
dustry to face the issue of artists’ mor-
al rights. As recent events have
illustrated, the Europeans have again
shown that unity and determination is
a prescription for victory. Meanwhile,
this nation’s entertainment industries
have failed to come close to uniting
U.S. artists and U.S. business inter-
ests. in enlightened self-interest, how-
ever, some form of solidarity may
soon occur in coming batties with in-
ternational competitors over such is-
sues as the distribution to U.S.
creators and producers of the more
than $7 million being coliected by
seven European countries from video-
tape and hardware manufacturers for
ofi-air taping. The majority of this
money is being generated by U.S. au-
diovisual product, but not any ol it is
being paid to U.S. performers, and
only smail sums are being realized by
U.8. producers, directors, and
writers.3*

The day may soon come when Eu-
ropeans insist in the negotiations over
that issue — or in other future battles
where they leel they maintain suflj--
cient clout that the price of a greater
share of these revenues to U.S. pro-
ducers must be U.S. recognition of
moral rights for creators. U.S. GATT
negotiators iearned a similar lesson in
1993.

The insular, pre-Berne era is clearly
in the past for the United S$tates. The
GATT debate may only be a harbinger
ol things to come in international
copyright relations. That experience,
however, makes manifest the fact that
in order to secure important nationai
goais, now compromises with the in-
ternational copyright community wili
be reqguired.

anvedbaarnng (Y7 T IO

S EVIDENCED by such exam-

pies as Tom Hanks "shaking

hands" with John Kennedy

in Forrest Gump and Coqa-
Cola's use ol Humphrey Bogatt in its
clever TV commercials, digital tgch-
nology permits the creation, manipu-
lation, reuse and delivery of
programming content that, at present,
is virtually uniimited. The expanded
use of this technology is likely to
heighten the demand lor morai rights
legislation. In addition, international
delivery systems such as the Internet,
offer prime examples of why the U.5.

copyright industries will be forced to
join forces with U.S. creators to mod-
emize the already inadequate U.S.
Copyright Act and to reach strategic
compromises with the tnternational
copyright community.
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